INTERJURISDICTIONAL ENFORCEMENT OF RIGHTS IN A POST-ERIE WORLD ROBERT A. SCHAPIRO*
The United States may have emerged as the first modern federation,' but federalism has since been widely copied elsewhere. 2 Federalism is no longer a political structure that is unique to the United States. An aspect of federalism in the United States that remains distinctive, however, is the existence of a fully developed dual court system. A national judiciary composed of trial and appellate courts co-exists with state judiciaries, which also have trial and appellate benches. Judges in the national courts are chosen by national bodies in accordance with national rules, and judges in state courts are chosen in each state in accordance with the state's rules. The existence of such parallel judicial structures is unusual among federalist nations. Most federalist systems rely on a single set of lower courts, commonly identified with the subnational units, to apply both national and subnational law. ' In view of the existence of parallel state and federal judicial tracks, the allocation of issues between state and federal courts becomes an important concern. The different structural features of state and federal courts in the United States magnifies the importance of the choice. Among other characteristics, the electoral accountability of most state, but not federal, judges may lead the state and federal courts to develop different perspectives on issues, particularly those relating to hotly contested matters of public policy. 4 The existence of a dual court system creates the possibility of allocating cases based on the law at issue. Federal questions could be sent to federal court and state questions to state court, though of course cases raising both kinds of issues would pose allocational difficulties. Instead, in the United States, the jurisdictions of the state and federal courts overlap extensively. Issues of state law commonly arise in and are adjudicated by federal courts; issues of federal law commonly arise in and are adjudicated by state courts. Such intersystemic adjudication, by which I mean the interpretation by a court operating within one political system of laws of another political system, is pervasive.
This Article seeks to situate intersystemic adjudication within the larger framework of federalism in the United States. Federalism today is characterized by a sharing of state and federal power, rather than by a rigid division between state and federal authority. Dual federalism, the idea that the states and the national government each enjoy independent and largely autonomous spheres of authority, has given way to other visions of federalism that contemplate a greater sharing of power.' Elsewhere, I have developed the concept of "polyphonic federalism" to describe the appropriate understanding of federalism in the contemporary United States. 6 Polyphonic federalism understands the state and federal governments to be sources of power that are distinctive, but not mutually exclusive. State and federal governments serve as 6. See Schapiro, supra note 4.
alternative mechanisms for accomplishing ends that legitimately lie within the prerogative of either system. Although conceptions of federalism have changed over time, the basic goals of federalism have remained stable. One of the key purposes of federalism is to offer enhanced protection for individual rights. 7 This Article contends that intersystemic adjudication provides a way for state and federal courts to work together to safeguard important liberties.
Many scholars of federal jurisdiction treat intersystemic adjudication as a necessary evil. The verbal formulas vary somewhat, but these scholars express a preference for the courts of a particular legal system interpreting the law of that jurisdiction. 8 Contrary to that general critical backdrop, this Article offers a limited defense of intersystemic adjudication. Specifically, I make two primary arguments in support of intersystemic adjudication. First, I contend that intersystemic adjudication sometimes proves beneficial to the enforcement of rights. Second, I defend intersystemic adjudication as a legitimate exercise ofjudicial power in our constitutional system. In particular, I confront the claim that intersystemic adjudication violates key principles established by the Supreme Court's seminal decision in Erie Railroad v. Tompkins. 9 Both sets of arguments rely on a distinction between law and its judicial interpretation. Critics of intersystemic adjudication often appear to adopt the view that the law is only what the court says it is. Building on criticisms of that conception developed in the context of federal constitutional interpretation, this Article resists the conflation of law and its judicial interpretation. By insisting on this distinction, I defend the benefits and the legitimacy of courts interpreting the law of a different political system in appropriate circumstances.
To provide an understanding of the framework in which intersystemic adjudication operates, Part I sketches the key characteristics of federalism in the United States. This Part focuses on the move from dual federalism to a more interactive conception of federalism, as well as on the increasing agreement on fundamental values throughout the United States. Part II examines the dual judicial system of the United States and the resulting prominent role for intersystemic adjudication. Part III outlines the important distinction between law and its judicial interpretation. Drawing on these accounts of federalism and interpretation, Part IV explores the benefits of intersystemic adjudication and assesses the potential disadvantages. Part V turns to a defense of the legitimacy of intersystemic adjudication. This Part acknowledges tension between intersystemic adjudication and the spirit, if not the holding, of Erie. I argue, however, that Erie is best understood as unleashing state and federal governmental power so as to protect individuals. Erie heralds the development of cooperative judicial federalism; it does not represent the last gasps of dual federalism. This interpretation of Erie fully accords with the exercise of intersystemic adjudication. The Article concludes with some more general thoughts about the role of intersystemic adjudication as a second-best tool for enforcing rights in a system characterized by imperfection.
I. FEDERALISM AS POLYPHONY
To understand the role of intersystemic adjudication in protecting rights, it is necessary to situate the practice within the scheme of federalism in the United States. The interaction of state and federal governments constitutes a core element of contemporary federalism. Intersystemic adjudication is an application of that interactive model to the characteristic issues of judicial federalism in the United States.
A. From Dual Federalism to Cooperative Federalism to Interactive Federalism
Federalism in the United States is entering a third phase.'° Dual federalism provided the dominant conception of federal-state interaction into the twentieth century. In this model, sometimes termed dual sovereignty, the states and the national government exercised authority over distinct and mutually exclusive realms." Federal power began where state authority ended, and the U.S. Supreme Court enforced a firm border between the two.
The First and Second World Wars, along with the Great Depression, transformed federalism. Driven by the perceived need for concerted action to address a variety of national problems, the federal government expanded its authority over social and economic matters. 2 After initial resistance, 3 the U.S. Supreme Court eventually blessed the enlarged view of federal power.' 4 Scholars dubbed the succeeding era a time of "cooperative federalism" in which the states and the federal government worked together to solve problems. State and federal authority no longer strictly corresponded to particular areas of regulatory activity. The states and the national government served as partners without rigid lines of demarcation. In the paradigmatic instance of cooperative federalism, the federal government would design regulatory goals, 7 Commentators have expressed concern that cooperative federalism lacks the competitive dynamic that can stand as an important feature of federalism." Along these lines, scholars have emphasized the importance of meaningful decentralized decision making, rather than simple implementation of centrally decreed plans. 9 The complete nature of the successor to cooperative federalism is not entirely clear, but the general characteristics can be discerned. No one forecasts a return to dual federalism. The new phase of federalism, though, will place more emphasis than cooperative federalism on competition and even confrontation among the states and between the states and the national government. The common principle of the somewhat divergent understandings of contemporary federalism is that the goals of federalism are best achieved not through the quixotic attempt to separate state and federal spheres, but through embracing the interaction of state and federal governments. Intersystemic adjudication can play a vital role in implementing this conception of interactive federalism. courts. 2 7 Members of Congress apparently felt it prudent to establish trial courts to further the purposes of the grants of federal jurisdiction in Article III, including uniformity in admiralty law, the enforcement of federal law and the collection of federal revenue, and the provision of more impartial tribunals for disputes between different states and their citizens. 2 8 Ensuring the enforcement of national law represents an important concern in federal systems, generally. Rather than setting up a dual court system, other countries have addressed this problem by alternate methods, such as establishing some specialized federal courts, exercising control over the selection of provincial judges, or providing a right of appeal to a federal court. 2 9 In light of the widespread current concern with ensuring the implementation of national law, it is instructive to recall that in 1789, Congress granted the lower federal courts jurisdiction over the enforcement of revenue laws and federal criminal laws, but not generally over all cases arising under federal law. 3° 30. See Bourguignon, supra note 28, at 694 (characterizing the failure to grant jurisdiction over all cases arising under federal law as a "glaring omission"). disputes into federal court, and disputes involving issues of federal law would commonly begin in lower state courts.
The distinction between the dual judicial system of the United States and the more unitary judicial systems of other federalist nations becomes even more stark when viewed from the top of the judicial pyramid. The U.S. Supreme Court stands as the ultimate interpreter of federal law, reviewing issues of federal law that arise in lower federal courts or in state courts. 3 ' In exercising its appellate authority over state courts, however, the U.S. Supreme Court does not generally review questions of state law. 32 The highest court of each state renders the authoritative interpretation of that state's law.
Although the U.S, Supreme Court's treatment of state-law issues arising in state courts has been fairly consistent, the treatment of state-law issues arising in federal court has been a focus of substantial controversy. A fair summary would be that federal courts long have understood state courts to be the authoritative interpreters of state law. The main historical debate has focused on what qualified as state law. State constitutions, state statutes, and state laws governing local matters, such as property disputes, generally fell safely within the category of state law. 33 The highest state court served as the definitive interpreter of these matters, and federal courts were bound to follow these precedents. law rather than as a species of local law. State courts did not serve as the definitive interpreters of this general, nonfederal law, and federal courts could reach an independent construction of these matters. 35 In Erie Railroad Co. v. Tompkins, 6 the U.S. Supreme Court ended this trifurcated regime of federal law, general law, and state law. All nonfederal law became state law, subject to authoritative construction by the highest state court. 7 In matters of state law, then, the U.S. Supreme Court is not supreme. Interpretive supremacy rests with the highest court of each state. 38 In Australia and Canada, by contrast, a federal high court serves as the ultimate interpreter of both national and subnational law. 9 Commentators credit the existence of a single final interpreter with creating a greater sense of the unity of the law. Statutory law differs among the states and territories, but the federal high court serves as a unifying force. The absence of parallel court systems decreases the possibility of interpretive divergence between state and federal tribunals, 4 and the single high court structure diminishes the variations in the law among the various states.
B. Allocating Issues Between Parallel Court Systems
Unlike these other models, the system of judicial federalism in the United States involves parallel state and federal interpretive tracks, and no single court exercises interpretive authority over both. This arrangement enhances the importance of the choice of forum, and the existence of extensive areas of overlapping jurisdiction makes forum choice common. The state and federal paths lead to different destinations. Eventually, the authoritative interpreter-either the U.S. Supreme Court or the highest court in the state-will resolve contested issues, and that determination will enjoy binding authority in both systems. That definitive resolution, however, may be a long time coming. Doctrines must be utilized to determine in which of the independent, available tracks the case will proceed.
For the most part, subject matter jurisdiction is a matter of legislative right, not judicial grace. A federal court cannot refuse to hear a properly filed state-law diversity case, nor may a state court close its doors to a federal question. Congress exercises its discretion in deciding how much of the constitutionally defined federal judicial power it will confer on the lower federal courts and how much concurrent jurisdiction will be permitted to the state courts. Once that decision is made, courts exercise their statutorily granted jurisdiction. Congress, not the courts, owns the key to the federal courthouse. To a large extent, Congress has lent those keys to the litigants. When state and federal courts enjoy concurrent jurisdiction, either litigant generally may opt for the federal forum. The 41. Australia experimented with a system of "cross-vesting" jurisdiction, allowing federal and state courts to exercise broad concurrent jurisdiction, thus increasing the chance that a single court could exercise jurisdiction over all parts of a dispute. See [Vol. 46:1399plaintiff may file in state or federal court, and the defendant may exercise the right to remove a case from state court to federal court. 4 2 Judges must accept the cases properly brought before them.
Within the broad scope of federal jurisdiction, though, doctrines exist to allow federal courts to have some say over the allocation of state and federal issues. Particularly intricate questions arise when a single case involves state and federal elements. The resolution of a state-law question may serve as a necessary prerequisite to a federal claim. A plaintiff, for example, may assert that a state statute violates the federal Constitution. A federal court would have to decide the meaning of the challenged enactment before it could assess its constitutionality. Alternatively, a state-law claim for recovery might come within the supplemental jurisdiction of the federal court. 4 3 Under the current supplemental jurisdiction statute, as well as under prior judicially crafted rules, a plaintiff filing a federal claim in federal court may include any state-law claims that arise from the same transaction or occurrence as the federal claim." Supplemental jurisdiction allows for the efficient packaging of related claims, and it helps to preserve the availability of a federal forum for a federal claim. In the absence of supplemental jurisdiction, a plaintiff would face the choice of filing the state and federal claims together in state court or of splitting the claims between state and federal court. The claim-splitting alternative could be costly and could occasion preclusion obstacles if parallel issues were adjudicated in the two proceedings. Supplemental jurisdiction allows a federal forum for the federal claim without the hazards of parallel litigation. 4 to both contentions, the distinction between the law and its judicial interpretation plays an important role. That distinction amplifies the advantages and reduces the disadvantages of intersystemic adjudication. The distinction also undergirds the legitimacy of the enterprise of intersystemic adjudication. This Part outlines the distinction between law and its interpretation that will figure prominently in the Parts that follow.
The literature on constitutional interpretation outside the courts is large and growing. The main thrust of this scholarship, which has focused on the federal Constitution, is that one need not understand courts to be the exclusive interpreters of the federal Constitution. Other governmental officials interpret the Constitution as well. 46 A great deal of what the President does is to interpret the Constitution. This facet of the executive power keeps the Office of Legal Counsel busy. A great deal of what Congress should do is to interpret the Constitution. In the federal constitutional context, the main debate is about supremacy. Should the U.S. Supreme Court be supreme in the interpretation of the federal Constitution? 47 This debate recognizes a distinction between the Constitution and its judicial interpretation. The Constitution is more than what the courts say it is.
In the state court/federal court context, supremacy is not at issue. With regard to state law, the state high court is supreme, at least with respect to federal courts. Nevertheless, the basic point remains that the law is more than what a court says it is. This point remains valid, too, whether the relevant law is a state constitution or state common law. State courts may have a greater generative role with respect to common law than with respect to 46 . All state and federal officials take an oath to uphold the Constitution, which seems to imply some duty in addition to obeying a judicial order in a particular case. constitutional or statutory law. That potential distinction, though, makes no difference.
In this post-Realist age, few deny that courts make law in a variety of settings. Nevertheless, whether one views a court as making the law or as interpreting the law, a difference remains between the view that courts make or interpret law and the view that the law is only what the courts say it is. Attacks on intersystemic adjudication often conflate these two propositions. To recognize a role for courts in making or interpreting law is not to endow them with the exclusive authority to do so. To say that state courts are authorized to make or interpret the law does not necessarily mean that other bodies, such as federal courts, are not so authorized. Recognizing the role of state courts in interpreting or making law does not undermine the legitimacy of intersystemic adjudication.
One can rephrase this argument as an argument about the possibility of error. The appreciation of error constitutes an important component of the argument for the benefits of intersystemic adjudication. Does it make sense to say that a court, including the highest judicial authority, may err in its interpretation of the law? Once one recognizes the distinction between law and its judicial interpretation, it follows that courts may make mistakes in their interpretation of the law. Even courts authorized to give the definitive construction to a law may err in that construction. If courts may err, then various strategies may be appropriate to address the potential errors. One strategy is to create a role for additional interpreters. For example, if state courts are not infallible in their interpretation of state law, a role may exist for federal courts to contribute to the interpretation of state law. In this way, intersystemic adjudication responds to the possibility of error in interpretation.
IV. THE VALUES AND COUNTER-VALUES OF INTERSYSTEMIC ADJUDICATION
This Part explores the potential advantages and disadvantages of intersystemic adjudication. To illustrate the principles involved, this Part focuses on federal court interpretation of state constitu-tions. I have chosen this example for several reasons. The analysis here builds on an earlier doctrinal study. 4 8 Further, federal court interpretation of state law presents the most contested instance of intersystemic adjudication, and federal court interpretation of state constitutions introduces yet another level of controversy. Federal courts understand state constitutions to enjoy an especially intimate connection to the state. 49 Federal interpretation of the state charters thus may appear as the height of federal intrusion. To defend intersystemic adjudication in this context is to confront the most serious arguments against the interpretive practice.
A. Doctrinal Background of Dual Constitutional Claims
For cases raising claims under both the state and federal constitutions, the current jurisdictional rules give no clear guidance. Due to concerns for separation of powers and federalism, cases raising dual constitutional challenges implicate a complex thicket of doctrines. These doctrines reflect varying attempts to harmonize the following three, sometimes conflicting, principles: (1) courts should avoid federal constitutional rulings when possible (the "avoidance" principle); 5° (2) state courts should be the primary interpreters of state law (the "local interpretation" principle); and (3) no barriers should impair the availability of a federal forum for federal claims (the "open door" principle). Complying with any two of the principles does not pose much of a problem. Following all three proves much more difficult. 
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Consider the first two principles. To honor the avoidance principle, federal courts should base their rulings on the state claim, not the federal constitutional issue. In accordance with the local interpretation principle, federal courts should not themselves adjudicate the state issue, but should instead seek the guidance of state courts. The doctrine of Pullman abstention allows the federal court to achieve these goals. 5 ' Pullman abstention comes into play when novel or unsettled questions of state law arise in a federal constitutional case. In these circumstances, the federal court can require the claimant to file a suit in state court to seek clarification of state law. The federal suit remains in abeyance while the claimant proceeds with the state court litigation. After the statelaw issue is clarified, the claimant can return to federal court for adjudication of any federal issues that remain. State certification statutes provide a speedier alternative to abstention. These provisions allow federal courts to refer state-law issues directly to state courts for resolution, rather than forcing the claimant to initiate an independent lawsuit. 2 Although Pullman abstention vindicates the avoidance and local interpretation principles, the open door principle does not fare as well. Routing dual constitutional challenges through state court delays the adjudication of the federal claim and thereby burdens access to the federal forum. Certification, when available, ameliorates but does not wholly obviate the problem of delay. The delay entailed in abstention or certification provides a powerful incentive for the plaintiff to submit state and federal claims to the state court for resolution.
Alternatively without the potential rigidity of federal constitutional adjudication. This procedure also avoids burdening access to the federal forum. The plaintiffs might or might not prevail on the state claim, but, if unsuccessful on the state claim, they could expect a simultaneous ruling on the federal claim, thereby avoiding the delays of certification or abstention. This approach complies with the avoidance and open door principles, but at the cost of violating the local interpretation principle because the federal court will adjudicate the state claim. Finally, the federal court could rule first on the federal constitutional claim. If that claim fails, the court could turn to the state claim, or it could even refuse to decide the state-law issue. Under the supplemental jurisdiction statute, as well as under previous case law, a court retains some discretion to dismiss supplemental claims. In its current statutory version, § 1367(c) lists potential grounds for dismissal, including that "the claim raises a novel or complex issue of State law." 55 If the federal claim raised a federal constitutional issue, dismissing the supplemental state claims would necessitate deciding, rather than avoiding, the federal constitutional issue. Beginning with the adjudication of the federal constitutional claim neither imposes a barrier to the federal forum nor transgresses the local interpretation principle. What suffers is the canon of avoiding federal constitutional adjudication.
The three principles evade easy harmonization. If one cannot satisfy all three, the question is which principles should take priority. With regard to the specific kind of state constitutional provisions on which this Article focuses-provisions that mirror the federal Constitution, but have not been interpreted to duplicate the federal version--current doctrine offers no definitive guidance. 6 55. 28 U.S.C. § 1367(c)(1) (2000) . As I have discussed elsewhere, this ground appears to overlap with the bases for Pullman abstention. See Schapiro, supra note 4, at 1419.
56. With regard to other kinds of state constitutional provisions, such as lockstep provisions or provisions addressing state-specific topics, the practice is clear and correct. If the state clause has been construed to have the same meaning as its federal counterpart, then essentially only a question of federal law presents itself, and the federal court should decide the federal question. That issue will be dispositive. Avoidance of the federal constitutional issue is impossible. Purporting to rest only on state grounds would be disingenuous and potentially confusing. Abstention would delay federal adjudication by unnecessarily diverting the federal claim through state court and would be pointless because the state court could not avoid the federal question. In such cases, the federal court cannot
B. Protecting Individual Rights Through Intersystemic Adjudication
Having reviewed the doctrinal landscape, I turn to an evaluation of intersystemic adjudication. The local interpretation principle counsels against intersystemic adjudication. The following Section takes issue with that principle. This Section examines intersystemic adjudication by focusing on three overlapping valuesplurality, dialogue, and redundancy-and on the corresponding set of counter-values that intersystemic adjudication may hinderuniformity, finality, and hierarchical accountability. My argument is not that federal courts always should adjudicate state constitutional claims within their jurisdiction, but that federal courts sometimes should do so, rather than adopt the avoidance techniques discussed above.
Plurality! Uniformity
State guarantees of individual rights may be subject to several interpretations. Federal court adjudication of state constitutional claims allows for additional exploration of those meanings. The federal court never will provide the definitive interpretation of the state provision. The federal court interpretation may be helpful, however, in contributing to the discussion of the best way to realize the underlying constitutional value. Federal judges can contribute to a plurality of legal meaning, which provides a rich background for the investigation of fundamental rights.
avoid the federal constitutional issue. The federal court then is free to decide the federal constitutional issue. See Schapiro, supra note 4, at 1428-29.
On the other hand, if the provision is a clause of uniquely local interest, the federal courts will have little expertise or ability to contribute. In Federal judges are rooted in a different institutional context than state judges. They are chosen by different means and enjoy tenure on different terms than state judges. 5 7 Federal judges are thus able to offer a perspective that differs from that of state judges. A useful dialogue may ensue between state and federal judges over the proper interpretation of a fundamental right. Immersion in state constitutional debates also may prove useful to federal judges in interpreting the federal Constitution. 5 8 Examining state precedent may enrich a court's understanding of the sources and meaning of fundamental rights that exist in both state and federal documents. 59 State and federal courts can engage in a valuable dialogue over the meaning of state and federal constitutional guarantees. 6 " Plurality does come at a cost. Uniformity in interpretation also serves as an important value. 6 1 When a federal court interprets the state constitution, it creates the possibility of multiple meanings. The state constitution will have an interpretation in the federal system and may have a different interpretation in the state system until the state supreme court resolves the conflict. This plurality could be unsettling and confusing. Parties may win or lose depending on the forum hearing the case. This kind of disparate result is the price of pluralism. Is the game worth the candle? Justice Sandra Day O'Connor commented on the similar problem that arises from diverse interpretations of federal law. She stated:
While uniformity is a necessary and desirable goal, its immediate achievement is not always possible. Nor is immediate action necessarily desirable. Part of the beauty of our federalism is the diversity of viewpoint it brings to bear on legal problems. State court judges may have a different approach to a problem than 57 When those courts encounter an unresolved question of federal law, their differing perspectives may lead them to different conclusions. The resulting divergence provides a valuable moment in the law-a moment of dialogue among different jurists in which they may share their views on a common issue. There can be no doubt that the dialogue is a profitable one or that the Court on which I sit listens to the voices in the debate. Indeed, it is not all that infrequent that the Supreme Court will, despite the existence of a conflict on an issue of federal law, decline to review a case so that other voices may be heard on the subject before the issue is resolved once and for all. The benefits of dialogue can, for at least a limited time, outweigh the immediate need for uniformity. In recognizing the benefit of interpretive plurality, I assume that state and federal constitutional rights share important features. When a state constitution and the federal Constitution both talk about due process or equality, those meanings might be distinct; that is a premise of allowing the state provision to be interpreted independently of the federal. federalism, however, the more likely it is that such dialogue will be helpful.
Dialogue /Fnality
A related paired opposition that Justice O'Connor's comments invoke is that of finality and dialogue. Finality is a significant legal value. 64 The law has an important settlement function. Sometimes it is more important that a matter be settled than that it be settled right. A federal court's interpretation of a state constitution will never carry that guarantee of final resolution. The same issue might arise in a different case in state court, and the federal court's interpretation of the state constitution will have no binding effect.
The flip side of lack of finality is the possibility of dialogue. What makes conversation possible is the absence of a final authority. The federal courts and the lower state courts can express their divergent opinions on state constitutions. They can listen to each other and learn from each other. The state supreme court can learn from the dialogue until it decides to end the discussion by rendering an authoritative interpretation. The perils of finality are reflected in part in the doctrine of seeking to avoid federal constitutional adjudication. It is well established that courts will not rely on federal constitutional grounds if other grounds are available. 66 It is useful in this regard to remember that the power of the state high court to give a definitive opinion does not mean that that court will necessarily give the best interpretation. Sometimes finality is more important than correctness, but that possibility recognizes the distinction between the last word and the best word. Justice Jackson's famous caution in Brown v. Allen 6 seems apt here: "We are not final because we are infallible, but we are infallible only because we are final. 6 7 Justice Jackson referred to the U.S. Supreme Court, but the observation applies more generally to ultimate interpreters, be they a state or federal high court. When the necessarily fallible state high court does give the last word, it can benefit from other views on the topic. 
Redundancy/Hierarchical Accountability
To place the same opposition in a kind of organizational perspective, when federal courts interpret state law, hierarchical accountability always will be absent. On the organizational chart of the interpretation of state law, the state's highest court sits at the top. Its authority is ultimate. Federal courts stand outside this chain of command, in the sense that no appeal lies from their decisions to the ultimate interpreters. Once the state supreme court speaks, the federal court must listen. With regard to the decision in the particular case at issue, however, the state court will never speak. State courts cannot review a federal court's interpretation of state law. From an organizational perspective, this arrangement frustrates authoritative interpretation.
The federal courts might incorrectly construe the state charter. Correction of such an error may take some time and provides no relief to the parties in the first litigation. It is worth contemplating the possibility of error. Of course, the problem of error is pervasive. The state court may misinterpret the state's constitution just as the federal court may misinterpret it. The comparison of these problems raises difficult questions. One concern is the qualitative characteristic of the error. It could be argued that for reasons of federalism, the federal court's misinterpretation of the state constitution might be an error of a categorically greater magnitude than the same misinterpretation by the state court. My scratching the paint on my neighbor's car may be more serious than my putting a big dent in my own. This kind of categorical concern, however, presupposes the illegitimacy of federal courts' interpreting state law. The very question to be answered is whether a misinterpretation by a federal court constitutes a dent in someone else's vehicle or whether the vehicle belongs to the federal courts as well. Inherent in the process of interpretation is the possibility of error. If the enterprise of federal court interpretation of state constitutions is legitimate, a subject I address below, then errors are no greater threat here than in other forms of interpretation.
Is a federal court more likely than a state court to misinterpret the state constitution? Again, it is important to distinguish between deviation from what the state high court might eventually hold and incorrect interpretation. The more one understands federalism to protect distinctive state enclaves, the more federal court interpretation of state constitutions appears problematic. How can a federal court really understand the spirit of the state community? If one rejects this kind of romantic nationalist view of the state, and thinks of a state constitution as more about achieving widely shared values, then the risk of error diminishes. Perhaps a state court would have greater familiarity with state law principles and would therefore be less prone to error than the federal court. The federal court, however, operates under no categorical disability, and the federal court's familiarity with constitutional adjudication might compensate for its potential unfamiliarity with some aspects of state law.
This organizational structure, moreover, enables a different organizational virtue, that of redundancy." 8 The existence of parallel, non-intersecting lines of authority means that a blockage or error in one will not affect the other. If one path for realizing state constitutional rights does not work, an alternative path exists. If for some reason the lower state courts do not properly recognize a state constitutional right, resort may be had to the federal courts. This kind of redundancy is one of the chief results of the system of judicial federalism that exists in the United States.
The different institutional structures of the state and federal courts may enhance the value of redundancy. State and federal courts differ in many ways. s Extensive debates have focused on whether this organizational variation hinders state courts in the enforcement of fundamental rights. 7 " Evidence appears to support the conclusion that electoral pressures render state courts less sympathetic to specific kinds of individual rights claims. 69. See Hazard, supra note 57, at 647 (listing institutional differences between state and federal courts and suggesting that such differences are "synergistically, systematically, and ubiquitously 'outcome determinative").
70. See Schapiro, supra note 4, at 1452 & n.194. 71. See id. at 1453-54 (discussing studies assessing the influence of electoral politics on state courts); see also Solimine, supra note 4. scholars argue that state courts may be more receptive to certain kinds of arguments about individual rights. 7 2 From the perspective of redundancy, the key issue is that federal and state courts differ. Redundancy allows parties to enjoy the potential benefits of both.1 3 V. LEGITIMACY OF INTERSYSTEMIC ADJUDICATION So far, this Article has explained some of the practical benefits of intersystemic adjudication in general, and of federal courts interpreting state constitutions in particular. In addressing these topics, though, it is necessary to confront the argument that intersystemic adjudication runs counter to central organizing principles of our constitutional system. Another way to pose this objection is to say that the foregoing account details some of the strategic advantages that a federal forum may bring to certain parties, but that underlying postulates of the constitutional system in the United States undermine the legitimacy of these arguments.
A. Challenges: Spirit of Erie
The decision of the U.S. Supreme Court in Erie 7 4 has served as a focus of scholarly resistance to intersystemic adjudication. Erie directly rejected one form of intersystemic adjudication that had arisen: federal courts independently interpreting state common law. 7 " More generally, commentators have found Erie to embody three principles that individually and in combination could be understood to oppose intersystemic adjudication. These principles are positivism, realism, and federalism. 7 6 1 WILLIAM AND MARY LAW REVIEW On one level, Erie held that in cases in which federal law did not supply a rule of decision, federal courts were bound to apply the common law as it would be applied by state courts." After Erie, federal courts could no longer apply general common law in. preference to the common law of the particular state. 78 The holding of Erie and its overruling of Swift v. Tyson, 79 however, do not directly relate to the federal court interpretation of state constitutions. In all of the discussions of the role of federal courts in interpreting state constitutions, no one doubts that federal courts must follow the rulings of the highest court of the state. The state high court definitively interprets state law, including the state constitution, and the federal courts are bound to follow that construction. Indeed, even before Erie, federal courts were theoretically required to follow state court interpretations of positive enactments, such as state constitutions.' s Only with regard to state common law did federal courts enjoy the prerogative of independent interpretation."' In practice, federal courts sometimes did not defer to state court interpretations of the state constitution, but no one suggests a return to such infamous cases as Gelpcke v. City of Dubuque. 2 What stands in the way of intersystemic adjudication is not Erie, but the larger jurisprudential commitments that Erie is understood to embody. Critics of intersystemic adjudication rely in particular on certain versions of legal positivism and legal realism that Erie arguably presupposes. The positivist theme is that all law must have a foundation in some identifiable authority. 8 83. See Rutherglen, supra note 76, at 290. general common law that was in some sense neither state law nor federal law.' After Erie, common law is either state law or federal law and is authoritatively construed by state courts or by the U.S. Supreme Court, respectively.
The legal realist component of Erie recognized that judges make law as much as they "find" it. Accordingly, the law reflected in state court decisions is as much the law of the state as is the product of the legislature. 85 Both legislatures and courts make law, and it makes no sense for federal courts to distinguish between these different sources when determining the content of nonfederal law. 6 The federalism theme emphasizes the corresponding point that while state courts are agents of the state government, federal courts are agents of the federal government. 87 For federal courts to impose their interpretation of common law principles in preference to state court interpretation represents the federal government invading the domain of the states. Federalism entails an allocation of authority between the state governments and the federal government. The Swift era practice of federal courts independently interpreting general common law constituted an intrusion by the federal government into an area properly belonging to the states. 8 Some scholars have combined these principles into an indictment of intersystemic adjudication. They argue that federal courts interpreting state law represents exactly the kind of federal intrusion into state affairs that Erie sought to end. 89 Intersystemic adjudication in this view is equivalent to the federal government setting up mini-legislatures to create state law. 90 
B. Defense
This Section defends the legitimacy of intersystemic adjudication. It agrees that Erie stands for a modern recognition of the insights of positivism and legal realism. It also agrees that Erie defines important issues of judicial federalism. I argue, however, that the critique developed previously misstates the implications of positivism, realism, and federalism.
Distinction Between Law and Judicial Interpretation
The key error of the critique of the legitimacy of intersystemic adjudication lies in its false attribution of exclusivity to the roles of state courts. One can accept the realist insight that when state courts interpret state law, they in effect make law. One also can accept the positivist concern for locating the authority underlying law. authorized by the lawmaking authority, the state, to make the law. In this sense, the state courts are lawmaking agents duly authorized by the states. What about federal courts? In this realist/positivist sense, federal courts also are lawmaking agents, so authorized by the U.S. Constitution. 9 3 But does that grant of lawmaking authority violate principles of federalism? Are not the federal courts usurping the authority of the state courts? 9 4 Here, it is important to remember the nonexclusive nature of a court's lawmaking authority. One need not equate state law with the declaration of a state court.
If one believes that the exclusive legitimate source of state lawmaking is a state court, then federal interpretation of state law is a kind of usurpation. If state law is whatever the state court says it is, then the federal courts are operating with a major legitimacy deficit. The federal courts would necessarily be derivative. State courts would be making the pure, essential state law, and federal courts would be attempting to determine its content through a dark glass. In a recent article, Barry Friedman appears to take this position. 9 5 He criticizes an argument that I had made that, in certain circumstances, federal courts might render a "more impartial" reading of state law than would state courts. 96 My argument referred to some of the fears of bias raised in the context of diversity litigation, as well as to studies of political pressures experienced by state judges subject to electoral scrutiny. Professor Friedman responds, "It is difficult to know exactly what 'more impartial' means in this sentence. The only 'reading' of a state constitution that can be authoritative is that rendered by its highest court." 97 I take it that a "more impartial" reading is more likely to be correct than a "less impartial" (or "more partial") reading. Professor Friedman does not deny the potential for a federal court to be more impartial, nor does he deny the link between impartiality and 773 (1941) (discussing the extent to which "a federal court is as much the 'organ' of a state that has adopted our Constitution, as it is of the federal union of states that was created by their adopting it").
95. correctness. Instead, he asserts that only the highest state court can be "authoritative." 9 8 It is this equation of "authoritative" and "correct" that I seek to challenge.
The interpretation of state law rendered by the state's highest court must be followed by state and federal courts. The state court's interpretation, nevertheless, may not be the best construction of the provision at issue. Fear of electoral repercussions, for example, might shape a state court's interpretation of the law. The opinion of a federal court interpreting the same item might'provide a useful perspective, perhaps compensating for the perceived unpopularity of following a particular course. Potential bias does not make a decision less authoritative; it just makes it less likely to be correct. Federal courts also are subject to political pressures and have no monopoly on interpretive skill. The different perspective of the federal court, though, might assist the state court in its search for the best interpretation.
If, instead of equating state law with the opinion of the state court, one takes the slightly more modest position that state courts participate in the creation of state law, then there is nothing necessarily illegitimate about federal courts participating in the process as well. This argument applies to state common law, but applies with even more force to state constitutional law. In interpreting the state constitution, it seems much more apt to say that a state court participates in the making of the law, rather than to say that the state constitution is nothing more than what the state court says it is.
The debate about exclusivity discussed in Part III recognizes conceptual space between a constitution and what the court says it means. It is not conceptually incoherent to say that the U.S. Supreme Court misinterpreted the Constitution. In the case of state constitutions, plural interpretation seems an even greater practical necessity. Given the long, complex nature of state constitutions and the many activities of state government, state constitutional issues arise with great frequency. The interpretation of state attorneys general and other state officials will, in many areas, determine the meaning of the state constitution with practical finality. 9 Given the 98. Id.
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necessarily plural nature of state constitutional interpretation, a federal role does little to diminish the goals of finality and uniformity.
I reject the view that the decision of the state court, as reviewed through the state appellate system, actually defines the contour of the state constitutional right. In this view, it is paradoxical to speak of state courts underprotecting the rights of individuals, for it is the courts that establish the breadth of the right. Disparity between the state and federal courts necessarily evidences error by the federal tribunal.
Once one recognizes that the state high court does not enjoy the exclusive authority to interpret the state constitution, the role of the federal court comes into focus. Federal intervention can contribute to an understanding of the meaning of the state constitution. The federal court is not an outsider, an interloper. Rather, federalism gives to the federal court the ability to speak about the state constitution as well as, under current understandings, the obligation to follow the state supreme court once that interpretation has been established.
In sum, Erie clarified that the state high court was the supreme interpreter of state law. This result followed from particular understandings of federalism, probably buttressed by jurisprudential commitments to realism and positivism. Positivism meant that all law was state law or federal law. General common law was therefore really state law. Realism reinforced that conclusion. If common law was state law, then the state high court enjoyed the right of authoritative interpretation. Neither Erie, nor a broader notion of the spirit of Erie, however, made the state supreme court the exclusive interpreter of state law. So when a federal court interprets a state constitution, it does not usurp state authority. As with other instances of polyphonic federalism, the federal and state courts can participate together in the protection of fundamental rights.
(3d ed. 1999) (discussing state constitutional interpretation by attorneys general and legislatures).
Erie and the New Deal
This understanding of Erie and of the kind of judicial federalism implied by Erie finds support in the larger federal context of 1938, when Erie was decided. Erie stands as part of the moment that witnessed the end of dual federalism. During this period, the Supreme Court recognized the difficulty in distinguishing categorically between national and local affairs, and largely stopped trying to do so. 100 Decisions from this period, such as Darby' and Wickard,'°2 unleashed the federal government to pursue a wide variety of aims that might at one point have been understood to be within the exclusive province of the states. West Coast Hotel v. Parrish1 0 3 allowed the state and federal governments to pursue social welfare aims that previously had been denied to them. ' State courts were advancing some of the social goals through the course of common law development. Using their power to declare general common law, the federal courts sometimes had impeded these state-law developments. Erie was an effort to prevent the federal courts from interfering with the social policy being developed by the state courts. Erie then is really about empowering states and state courts.
Erie also raises the issue of the appropriate separation of the state and federal court systems. Erie certainly responded to a perception of excessive federal court meddling in matters appropriately decided by state courts. The grounds of complaint, though, related not to federal courts adjudicating state-law issues, but to the non-deferential manner with which federal courts treated state court precedents. Erie need not stand for the necessity of rigidly separating the appropriate domains of state and federal courts. Erie came at a time when dual federalism was being rejected in favor of more cooperative models. Erie need not be understood as enforcing a regime of dual judicial federalism. With the decline of dual federalism, the state and federal governments exercised overlap-ping regulatory authority. Intersystemic adjudication represents an overlap of judicial authority. Just as state and federal governments may engage in cooperative, competitive, or even conflictual relationships, so may state and federal courts. Erie did not mandate the end of such judicial interaction.
VI. RIGHTS AND REMEDIES IN AN IMPERFECT WORLD
My goal in this Article has been to defend intersystemic adjudication in a particularly controversial setting. Intersystemic adjudication can be a valuable way to pursue a variety of goals. Certainly intersystemic adjudication contravenes important values in the legal system. Uniformity, finality, and hierarchical accountability all represent significant principles, and intersystemic adjudication undermines all of them to some extent. Against these losses, intersystemic adjudication promotes the values of plurality, redundancy, and dialogue. These principles are important as well.
The relative weight of these two sets of significant values depends on the relevant conception of federalism. Both sets remain important, but their relative value rises or falls in accordance with one's understanding of the relationship among the states and the federal government. One could adopt a dualist perspective, viewing federalism as concerned primarily with dividing power into separate spheres. Alternatively, one could understand federalism as promoting interaction among political or judicial systems that recognize largely shared goals. In this latter framework, plurality, dialogue, and redundancy would serve especially valuable roles. This interactive or polyphonic conception of federalism aligns with the benefits that intersystemic adjudication promotes.
One's view of intersystemic adjudication may also reflect one's assessment of relative risks. If one fears that a strict division of authority may lead to error, sharing may reduce the peril. As between "two heads are better than one" and "too many cooks spoil the broth," two heads may seem less risky. This assessment may well turn on one's appreciation of the risk of governmental error. To the extent that state or federal governments fail in their role of protecting vital liberties, the availability of a backup power becomes critical. An interactive understanding of federalism and an acceptance of intersystemic adjudication facilitates this fail-safe option.
In several settings, intersystemic adjudication may provide for remedies that are unavailable within a unitary framework. This analysis has focused on federal court adjudication of state constitutional claims, but the implications are broader. Not only may federal courts participate in the enforcement of state rights, but state courts may participate in the enforcement of federal rights. By way of illustration, I will touch briefly on two situations in which state courts can fill remedial gaps in the application of federal law. Both sovereign immunity and federal justiciability requirements present instances in which intersystemic adjudication can realize the role of federalism in protecting rights.
Federal statutes provide extensive protection for individual rights against threats from private parties or from states. Doctrines of sovereign immunity, however, may impair the full enforcement of these rights against states. As a matter of federal constitutional law, individuals generally may not seek monetary redress from states for the violation of their federal rights.'°5 Decisions of the U.S. Supreme Court have created a right without a remedy, at least on the federal level.
Federalism has a response: state courts may enforce the federal right against states. Federal law may not be able to require states to provide such remedies, but state constitutions can. Indeed, in some situations, state "right to remedy" clauses may mandate such enforcement." 6 State constitutional principles of sovereign immunity may bar such actions, but remedial principles available in state court provide at least the possibility of a remedy for the violation of federal rights. Many have argued that the U.S. Supreme Court erred in interpreting the federal Constitution to confer such immunity on states. 7 Whatever the merits of these critiques, the more general point is that error is part of any system. Through intersystemic adjudication, federalism in the United States provides a powerful way to address such errors.
Federal justiciability rules provide another example of a remedial gap. In certain areas, the U.S. Supreme Court has adopted restrictive understandings of the standing doctrine. The Court has held that the U.S. Constitution limits the ability of Congress to confer standing on plaintiffs for the enforcement of federal rights."10 These restrictions impair the enforcement of federal statutes, particularly in the environmental context in which the harms targeted by the statute may be diffuse. 1 0 9 Situations may arise in which Congress clearly has the authority to provide environmental protections, but cannot guarantee the enforcement of the rules.
Intersystemic adjudication again provides an answer. Plaintiffs may bring the federal claims in state courts, which need not follow federal justiciability requirements. State courts can provide the remedial structure unavailable in federal court. When state courts hear federal claims that could not be brought in federal court, complicated jurisdictional issues may arise. The state courts' interpretations of federal law may not be reviewable in the U.S. Supreme Court. For this reason, some commentators have urged that state courts be forced to apply federal justiciability rules to federal causes of action. ' 1 0 Of course, federal courts' interpretations of state law are never subject to direct review by that law's ultimate interpretive body.
Unreviewable state court interpretations of federal law may impair principles of finality and uniformity in the law. For these reasons, Congress might choose to give federal courts exclusive jurisdiction in certain cases. Instead, though, Congress may wish to take advantage of the plurality, dialogue, and redundancy offered by state court enforcement of federal law. Congress might prefer that the Supreme Court allow broader standing in federal court. Congress also might prefer that the federal executive actively enforce federal statutes. However, federalism, in the form of intersystemic adjudication, provides a vital second (or third) best solution.
CONCLUSION
Intersystemic adjudication is a pervasive feature of the judicial system of the United States. This Article has sought to situate intersystemic adjudication within the larger system of federalism that involves the sharing of authority among states and the federal government. I have sought to defend intersystemic adjudication as another kind of potentially valuable instance of state-federal interaction.
A court's application of the law of a different political system entails potential benefits and potential harms. I have argued that the possibility of error in judicial interpretation makes the potential advantages particularly important and that the conceptual distinction between law and its judicial interpretation emphasizes the potential for such errors. If the law is more than just what a court says it is, then a court's saying so does not make its interpretation necessarily correct. This distinction also serves to refute the argument that intersystemic adjudication bears the taint of illegitimacy. Opponents of intersystemic adjudication stress that the practice invites non-authoritative interpretation of legal principles. Once one recognizes the potential fallibility of even authoritative interpreters, alternative interpretive perspectives lose their stigma. Authoritative interpretations need not be correct, and authoritative interpreters can certainly benefit from the opinions [Vol. 46:1399 of other interpreters. Non-authoritative interpretation may introduce some uncertainty, but it does not necessarily introduce error.
In an ideal world, a unitary government could provide citizens with efficient and responsive governance. In an ideal federalist world, state courts would always protect state rights, and federal courts would always protect federal rights. In the real world, though, intersystemic adjudication provides a valuable and legitimate way to address situations in which governments and courts fall short of these ideals.
